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withholdings for predominately dis

34:13A-26; -29.

James Giacone is a tenure

2.

ciplinary reasons. See N.J.S.A.

d music teacher. During the

1994-95 school year, he was assigned to the Cavallini Middle

School. On February 14, 1995,

class was observed by his principall, James Meisterich.

Gia

cone’s 5th and 6th grade trumpet

The

observation form allows the evalualftor to rate the teacher as

superior, satisfactory or unsatisf]

relate to classroom control or student discipline.

actory in 15 areas, three of which

No ratings were

filled in for any of the categorigs on the form, but the principal

graded the teacher’s overall perfqg
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their range through lip o
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00 core beliefs.

the lesson objectives.
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cone and his principal had a
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the observation of his trumpet
flratulatory note from the

liday music program.
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workshops and other training on clpssroom management and
discipline.l/
On May 11 or 12, 1995, an| incident occurred before a fifth
grade band performance. Giacone tfried to grab the arm of a student
to prevent him from banging on a drum. Accordingly to Giacone, the
student moved his body and Giaconel's hand accidentally contacted the
right side of his upper arm instead of catching his right hand in
flight as Giacone had intended.
On May 12, 1995, the principal sent Giacone a memorandum
stating that his conduct was imprgper, whether intentional or not.
Giacone then submitted a detailed [response. He maintained that he
tried to prevent damage to a drum |and possible injury to the student
and asserted that the principal hdd mischaracterized the incident.
Giacone also asserted he had done [nothing improper and had never
been accused of striking a child. | He also referred to the statute
prohibiting corporal punishment, N.J.S.A. 18A:6-1, and claimed that
his conduct had been consistent with the portion of that statute
providing:
any such person may, within the scope of his

employment, use and apply such amounts of force
as is reasonable and necg¢ssary...(4) for the

protection of persons or |property; and such acts,

i/ Giacone’s increment had been withheld several years
earlier. The Board, at that time, asserted that the earlier
withholding was based on deficiencies in classroom
management and student discjplinary methods. We ruled that
the Commissioner of Educati¢n, rather than an arbitrator,
should review that withholding. Upper Saddle River Bd. of
Ed., P.E.R.C. No. 91-69, 17|NJPER 148 (922059 1991).
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superintendent wrote Giacone a let
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1997), aff’'g P.E.R.C. No. 97-40, 2
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Some of our increment wit
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No educational expertise
if a teacher hit a child,
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ORI}

The request of the Upper

for a restraint of binding arbitra
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BY ORDER OF THE COMMISSION
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Wenzler voted in favor of this dec

Boose was not present.

December 18, 1997
Trenton, New Jersey
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